5. Regulatory Context

5.1 Statutory Consents and Permissions

Several statutory routes exist for the consenting of marine developments in UK territorial waters. These regulatory controls allow the relevant Minister to make a decision on whether a particular project should be permitted. The decisions on the project will be driven and underpinned by the existing Government policy (policies for ports differ according to the size of the project) and the likely adverse effects of the project on the receiving marine environment. For all consents processes relating to marine development, a procedure for consulting the likely relevant and interested parties is a statutory requirement.

In the current UK regulatory regime for marine renewables, the systems for assessing projects and for issuing consents fall under the control of a number of key Government Departments, including the Department for Trade and Industry (DTI), Department for Environment, Food and Rural Affairs (Defra) and in most cases, the local Government Authority. The Crown Estate also acts as landowner of the seabed and areas of foreshore, and a lease is required to place structures or cables over these areas of seabed. In addition, the consents required to place devices or structures in the marine environment depend upon several factors, including the type of deployment, area in which the device is to be deployed and other limiting issues. This makes the existing regulatory regime difficult to interpret for project developers and difficult to administer for Government and statutory regulators.

The consenting regime for small-scale marine renewable energy generation demonstration devices in English and Welsh territorial waters and the whole of the UK Renewable Energy Zone (REZ) (except that part beyond Scottish territorial waters) is outlined in guidance produced by the DTI during October, 2006
.

The foundation for this is the declaration of a Renewable Energy Zone (The Renewable Energy Zone (Designation of Area) Order 2004, was made under Section 84 of the Energy Act 2004) in relation to the United Kingdom’s rights under Part V of the United Nations Convention on the Law of the Sea (UNCLOS) 1982. This relates to the economic exploitation and exploration of its exclusive economic zone under the Convention, for the production of energy from the water, currents and winds (Article 56, UNCLOS).

The Order designating the Renewable Energy Zone (REZ) came into force on 15 November 2004.  The area covered comprises, in essence, the UK continental shelf up to 200 miles from the shoreline, with a reduced area where such a distance abuts with the 200 mile limit of another state.

The Energy Act also provides for:

· the extension, where needed, of the civil and criminal law in relation to offshore renewable installations, whether in territorial waters or the REZ;

· changes to the electricity transmission and distribution regime relating to offshore renewable installations; a decommissioning regime for such installations; and incidental changes to other legal regimes relating to aviation and other matters.

The Electricity Act 1989 was designed to provide for a number of appointments and functions of which the following are relevant to marine renewable energy projects;

· to make new provisions with respect to the supply of electricity through electric lines and the generation and transmission of electricity for such supply;

· to amend the Rights of Entry (Gas and Electricity Boards) Act 1954 and the Local Government (Scotland) Act 1973 and;

· for connected purposes.

The Act provided the process and administration for all activities relating to energy production, including that arising from nuclear power. Licenses can be granted to enable individuals to generate electricity for the purpose of giving a supply to any premises or enabling a supply to be given and are subject to conditions to cover areas where information or data may not be available. The Act also makes reference to provisions for the safety of supply and for how financial agreements should be coordinated and reached. The financial and monopolies sections of the Electricity Act fall outside of the remit of this report.

The Energy Act 2004 amended the Electricity Act 1989 and provided for additional powers in relation to offshore development. Under Section 36 of the Act, consent is required from the Secretary of State for Trade and Industry to construct, extend or operate a generating station of more than 50MW or otherwise exempted by different provisions. As offshore renewable energy installations increased in numbers through the development of offshore wind farms, it was necessary to extend the existing powers within the Electricity Act to include all offshore wind, wave and tidal generating stations in the territorial waters surrounding England and Wales above 1MW in capacity. In effect, all offshore energy projects will be required to conduct an EIA, as part of UK Government policy and in light of the fact that the levels of uncertainty surrounding the likely impacts of such developments are high. The level of uncertainty relating to the impacts of such generating stations is still unknown, even for single devices which may have low levels of power production, therefore statutory order (SI2001/3642) was implemented on the 1st December 2001. This means that all devices generating above 1MW, which will include most devices currently in production, will also be subject to the EIA regulations.

In granting consent under Section 36, the Secretary of State may impose conditions to control and mitigate the impact of a development. These controls will be implemented as licence conditions appended to any consents, to which the licence holder must adhere in order to meet the consent requirements. Conditions can include requirements for monitoring, operating procedures or public consultation. Often, licence conditions will relate to the specific environment in to which the devices are to be deployed, as conditions, stakeholders and issues will vary from site to site.

The main purpose of Chapter 2 of the Energy Act, 2004 is to put in place a comprehensive legal framework for offshore renewable energy projects – wind, wave and tidal, beyond the UK’s territorial waters. The Act provides for the implementation of a Renewable Energy Zone (REZ) adjacent to the UK’s territorial waters, within which renewable energy installations can be established. The Act extends the current licensing capability of the Crown Estate, by extending its remit in to the REZ. The Act also gives the Government additional powers which would be required in order to regulate renewable energy projects in the REZ by principally extending the requirement of consent under Section 36 of the Electricity Act 1989.

Extending the Section 36 regime to the REZ, enabled a navigation extinguishment declaration to be made in relation to a Section 36 consent inside territorial waters and provided a new regime for the declaration of safety zones inside territorial waters and in a REZ.   

The proposed Wave Dragon Pre-Commercial Demonstrator is located within territorial waters and within the REZ.  The consents required for the proposed Wave Dragon Pre-Commercial Demonstrator are considered briefly in turn. Throughout the EIA process, the principles of the Rochdale Verdict have been applied.
5.1.1 Section 36 Electricity Act 1989 (Section 36 consent)

Section 36 Electricity Act 1989 is the lead consent for the project and is granted by the Secretary of State for Trade and Industry.  It is used to regulate new generating stations of 50MW capacity or above onshore and 1MW or above offshore. It permits the construction and operation of the wave device, mooring system, and foundations.  In light of certain provisions in the Energy Act 2004, and contrary to the approach taken for offshore wind farm projects, the Section 36 consent will not cover the Wave Dragon export cable.   Accordingly, no part of the Section 36 application will be above mean low water, being the boundary of jurisdiction of the planning authority onshore (Pembrokeshire Coast National Park Authority).

5.1.2 Section 5 Food and Environment Protection Act 1985 (FEPA licence)

A licence for the placement of articles, materials and structures in the sea or for the deposit of marine dredging in the sea or on/under the seabed is required under Section 5 of the Food and Environment Protection Act (1985) (FEPA) Part II. Permissions are granted by the Secretary of State for the Environment Food and Rural Affairs. FEPA applies to deposits made in UK territorial waters and on the UK continental shelf and contain provisions designed to protect human health, the environment and other users of the sea.

Marine renewables projects in UK waters require a FEPA licence, the remit of which covers works and activities such as the following:

· installation of foundations;

· depositing scour protection;

· rock armouring and burial of cables at site (inter-array) and at connection to the shore (export cables);

· deposits of waste arising from seabed excavation and drilling; and

· infrastructure construction works such as junction boxes and cable landings.

FEPA’s remit starts at mean high water springs, covering both the intertidal area and foreshore. The purpose of FEPA is to protect the marine ecosystem and human health and to minimise nuisance and interference with other legitimate users of the sea. Effects such as changes to hydrography, effects of benthos and fish and impacts on other marine activities will all be considered as part of the consents process. Supporting environmental information is supplied as part of the application process and in the case of offshore renewables will include an Environmental Statement and the operators / contractors involved in any deployment. This is important to ensure that those operating in the marine environment have a good track record and therefore are less likely to breach any conditions or requirements of the consent.

Submarine cables are exempt from FEPA licences by virtue of Schedule 5 of the Deposits in the Sea (Exemptions) Order 1985. However, a political view was taken that cables were an integral part of any marine energy project (being the main infrastructure providing the power to a connecting service) and that they should be included in any environmental assessment. Also, any spoil arising from trenching or jetting of cable routes may require a licence depending on the method of construction. Cable protection such as rock armour or concrete mattressing, would also require a licence as this becomes, in itself, an article or substance which is deposited. No rock armour or concrete mattressing is envisaged to be required for Wave Dragon.

A licence under Section 5 of FEPA is granted by the Welsh Assembly Government in liaison with the Marine Consents and Environment Unit of Defra. The Wave Dragon licence will relate to the installation of the wave energy converter, its mooring system and foundations, the export cable and where required, any scour protection or additional works below mean high water springs.  The FEPA regime covers the REZs and intertidal areas below mean high water springs.

5.1.3 Section 34 Coast Protection Act 1949 (CPA consent)

The consent of the Secretary of State for Environment, Food and Rural Affairs is required under the Coast Protection Act for the following:

· the construction or alteration or improvement of any works on, under or over any part of the seashore laying below the level of mean high water springs; or

· the deposit or removal of any object or materials below the level of mean high water springs.

The main purpose of the consent requirement is to ensure that marine works will not be detrimental to navigational safety. Consent under Section 34 of the Coast Protection Act 1949 (CPA), as amended by the Merchant Shipping Act 1988 is required to carry out any marine works which may cause an obstruction or danger to navigation. In some cases, an Environmental Impact Assessment (EIA) is statutorily required in connection with a CPA consents application.

The issue of a Section 34 consent does no more than indicate that the development may represent an obstruction or danger to navigation. Developments must be undertaken in accordance with any condition attached to the CPA consent, which are used to minimise any navigational obstruction or danger. The consent does not give the applicant exclusive rights to the area permitted or discourage other individuals for applying for permission in the same location. Also, it does not extinguish the rights of navigation in a given area.

Consents are required under CPA from mean high water springs to the territorial sea limit. All Section 34 applications are subject to environmental considerations if they have the potential to affect a statutorily designated site, such as an SPA or SAC. The CPA regime covers the area below mean high water springs to the 12 mile limit and, outside territorial waters, applies to areas designated under the Continental Shelf (Designation of Areas)(Consolidation) Order 2000 (as amended).  

The Wave Dragon consent will relate to the construction of the export cable.  Consent is not required in relation to the wave energy converter, mooring system and foundations, by virtue of an exemption under Section 35 CPA.

5.1.4 Section 36A Electricity Act 1989 (navigation extinguishment declaration)

A declaration under Section 36A has the effect of extinguishing or suspending the public rights of navigation through the space occupied by the structures approved under a Section 36 consent i.e. the envelope of the Wave Dragon device, mooring system and foundations.  It is made by the Secretary of State for Trade and Industry. There is no obligation to seek such a direction and this provision is only available within territorial waters.  The principal benefit is that it provides a complete defence to an action in nuisance that the structures are interfering with public rights of navigation.  Wave Dragon Wales is applying for such a declaration.   

5.1.5 Section 95 Energy Act 2004 (safety zone)

Section 95 allows the Secretary of State for Trade and Industry to declare a safety zone, either on his own initiative or where an application is made to him.  It applies to territorial waters and the REZ.  There is an ongoing consultation (issued in November 2006) on the form and implementation of safety zones for offshore renewable generating plant.  Such a consultation states : 

 “A safety zone is an area of water around or adjacent to an (offshore) renewable energy installation (such as a wind turbine or wave and tidal device) from which certain or all classes of vessels are excluded and within which activities can be regulated.  The purpose of a safety zone is to help prevent collisions between renewable energy installations and vessels navigating in their vicinity.

The safety zone scheme, which applies in waters around Great Britain between the mean low water mark and the seaward limits of the territorial seas together with the UK Renewable Energy Zone, is set out in Sections 95 – 98 and Schedule 16 of the Energy Act 2004.  It is a criminal offence for a vessel to enter or remain in a safety zone unless permitted to do so by a safety zone notice issued by the Secretary of State.

It is Government policy to enable vessels to navigate within renewable energy sites where it would be safe to do so.  Our (the Government) starting presumption is that during the construction and decommissioning phases, it might be reasonable to establish a safety zone of 500 metres around any installation on which construction or decommissioning work is being undertaken. During the operational phase, our (the Government) starting presumption is that a safety zone of 50 metres around each installation might be appropriate, although this might need to be tested in the light of specific circumstances for each individual site. There will be a presumption in favour of applications for safety zones of these dimensions.”

By designating a safety zone, it becomes a criminal offence to operate or undertake activities which are prohibited by the terms of the safety zone declaration, subject to certain exceptions under regulations yet to be introduced.   In practice, a zone will either prohibit the entry of non-project vessels into a specified area, or prohibit specified activities (e.g. potting) or both.   The zone is defined by reference to a specified structure (e.g. a wave energy converter).  Wave Dragon Wales may apply for safety zones in relation to the construction, operational and decommissioning phases of the project.   The terms of the zone that may be sought, subject to further negotiation with various marine stakeholder and the DTI are summarised at Section 6.9.1.

It should be noted that, strictly, neither a safety zone declaration nor a navigation extinguishment declaration is a statutory consent.  However, they are intimately connected with the consenting process and have been included here for that reason.

5.1.6 Section 57 Town and Country Planning Act 1990 (planning permission)

In applying for Section 36 consent, under the Electricity Act, it is possible that the site specified in the application may include associated onshore works such as an electrical sub-station, control building, overhead cables or support structures. Planning permission may therefore be required under the TCP Act (Section 90) for the onshore elements of marine renewables projects. In those circumstances, the applicant can apply for deemed planning permission under Section 90 of the Town and Country Planning Act 1990 to cover those associated works. Alternatively, planning permission can be applied for directly to the relevant planning authorities under Section 57 of the Town and Country Planning Act 1990.

In Pembrokeshire, planning permission is granted by the local authority (Pembrokeshire Coast National Park Authority, or Pembrokeshire County Council outside the National Park boundaries), for all development above mean low water mark.   This will include the onshore cable and works required to connect the generation to the Western Power Distribution system.  Discussions are ongoing with Western Power Distribution regarding appropriate grid connection options and Wave Dragon Wales Ltd are not at a sufficiently advanced stage in the development process of the onshore cable works to be able to make planning applications

5.1.7 Sea Fisheries (Shellfish) Act 1967 (Several Order)

The Sea Fisheries (Shellfish) Act 1967, which is regulated in Welsh Waters by the Welsh Assembly Government (WAG) has the power to grant Several or Regulating Orders. The intention behind the Act is to encourage the establishment or improvement of a shellfishery through a Several Order and to help preserve and improve fisheries which might otherwise be at risk of over-exploitation through a Regulating Order. The types of shellfish that may be included in an Order are oysters, mussels, cockles, clams, lobsters, scallops and any other molluscs or crustaceans, all of which are non-quota species that might otherwise be largely unmanaged. 

A Several Order grants an exclusive right to develop and exploit specified types of shellfish (or crustacean) over a defined portion of the sea bed. In effect, Orders establish a private fishery for the benefit of the members of the grantee body. On occasion, Several Orders have been granted to public bodies. Where this occurs, the body is not able to benefit itself from the several fishery, but is given the power to lease out portions of the fishery. Lessees are in the same position as non-public body grantees of Several Orders and own the shellfish in the area they lease. 

A Regulating Order is usually granted to a Sea Fisheries Committee or other public body. Such orders do not confer rights in the specified shellfishery, but enables the grantee to impose restrictions and regulations regarding fishing etc. such as licensing regimes. Regulating Orders also enable the grantees to levy tolls or royalties if these are specified in the Order. In addition, the grantee has the power to carry into effect and enforce restrictions and regulations on fishing etc. 

It is likely that the Wave Dragon device will, over time, attract large volumes of marine growth (mussels etc) and Wave Dragon Wales Ltd may decide to grant rights to the local fishing fleet (to be defined) to harvest the mussels on the structure.  Should the local fishing industry wish to take advantage of this offer, Wave Dragon Wales Ltd will enter into negotiation as to whether a formal or informal arrangement is most appropriate.  If the formal route is chosen Wave Dragon Wales would apply for a Several Order for this project.  In both circumstances the seabed itself would not be “severed” under any arrangement.

Following consultation with the Environment Agency, consent is not required under the relevant Land Drainage and Sea Defence byelaws for the inter-tidal works.

No other statutory consents are expected to be required.  

5.2 National and local policy framework

National policy

Successive UK governments have recognised the threat from climate change.  The threats that these changes present have been summarised in Section 1.5. The UK response in policy terms has taken place at national, European and international level.   Climate change issues have also formed a central part in wider policies promoting sustainable development.

This Section concentrates on the key documents and measures comprising UK national policy on electricity generation from renewable sources, including offshore wave.  It then considers relevant regional and local planning policies.

There are three main overall UK environmental targets/goals which set the national policy framework:

Kyoto Protocol (Kyoto Protocol to the United Nations Framework Convention on Climate Change (1997)).   The Convention itself was signed in 1992 and came into force in 1993. The aim of the protocol is to reduce greenhouse gas emissions (comprising six gases, including carbon dioxide) by 12.5% compared to 1990 levels, averaged over the period 2008 to 2012.  This represents the UK’s agreed share of a wider European Union target under the Protocol, and is a legally binding commitment.   The Protocol was signed in 1997 and came into force in February 2005.  

UK national goal: to reduce carbon dioxide emissions (i.e. only one of the Kyoto greenhouse gases) by 20% below 1990 levels by 2010.   This derives from a manifesto commitment in the 1997 General Election.  

UK national goal: to reduce carbon dioxide emissions by 60% below 1990 levels by about 2050, with real progress by 2020.  This was laid down in the Energy White Paper in 2003, considered further below. In setting this goal the government accepted one of the key recommendations of  the Royal Commission on Environmental Pollution in its report “Energy - the Changing Climate” (June 2000).   

At European level, Directive 2001/77/EC on the “Promotion of Electricity Produced from Renewable Energy Sources in the Internal Electricity Market” was adopted in September 2001. Among other measures, it requires under Article 3 that Member States take appropriate steps to encourage greater consumption of renewable electricity in conformity with national indicative targets.   Member States were required to adopt and publish a report no later than October 2002 setting a national indicative target for future consumption of renewable electricity for the following 10 years, and to review that target every five years.  The Directive lays down an indicative target for the UK of 10.0%.  This requirement has been satisfied by the Energy White Paper, confirming earlier commitments on the UK target for renewable energy.

Renewables Obligation

There is a wide range of practical measures promoted by the UK government to assist in combating climate change.  These have evolved over a number of years and were drawn together in a government document “Climate Change: the UK Programme” (November 2000) after an extensive consultation exercise.  Among the measures noted in the Programme is the Renewables Obligation.  This was announced in January 2000. It had emerged as part of a government review of renewable energy policy after taking office in 1997 and after consideration of the responses to a major consultation paper (“New and Renewable Energy: Prospects for the 21st Century”, March 1999) on what measures would be appropriate to ensure renewable sources contributed 10% of UK electricity supply by 2010.

The Renewables Obligation (RO) was introduced in England and Wales in April 2002.   Equivalent measures are in place in Scotland and Northern Ireland.  Under the RO, electricity suppliers must source an increasing percentage of the electricity from specified renewable sources, or make a “buy out” payment to a “buy out” fund.  The percentages for England and Wales rise each year and reach 10.4% for 2010.  This has recently been extended, as explained below.  The RO is in place until 2027.     

Electricity generated by wave power is one of the renewable sources of electricity recognised under the RO. Accordingly, electricity generated by the Wave Dragon Pre-Commercial Demonstrator will contribute to the meeting of the annual incremental RO target, and it is hoped that the experience gained during the deployment of the device will benefit the advancement of wave energy in UK waters.

Energy White Paper

The UK government published its Energy White Paper entitled “Our Energy Future - Creating A Low Carbon Economy” in February 2003 being the conclusions from a major review of national energy policy.

This is the key national policy document relevant to consideration of the consents for the project.  It is described in the introduction by the Prime Minister as “a milestone in energy policy”.  In the chapter on low carbon generation, it states:

“A new energy policy demands new thinking about energy supply.  We need a shift towards energy sources and generation technologies that produce much less or no carbon … In particular: renewable energy will play a vital part.  To date, renewable energy has expanded far less in the UK than in some other European countries.  Yet the potential is huge.  We conclude it is right to concentrate our efforts on energy efficiency and renewables [as opposed to new nuclear build]”

“If we are to achieve a 60% reduction in carbon emissions by 2050, we are likely to need renewables by then to be contributing at least 30% to 40% of our electricity generation and possibly more.  We therefore need to develop a framework which encourages the development of a wide range of renewable options and to make significant changes to our institutions and systems” 
“… our aim for renewables is that they should supply 10% of UK electricity in 2010, as long as the cost to customers is acceptable.  We believe that renewable sources of energy will increasingly demonstrate that they can meet our energy needs both economically and in a carbon free way.  Technologies such as onshore and offshore wind and biomass are potentially - after energy efficiency and alongside CHP - the most cost-effective ways of limiting carbon emissions in the longer-term.  We expect industry to respond to the framework established by the Government and demonstrate they can achieve our goals at an acceptable cost.  On that basis, our aspiration is by 2020 to double renewables’ share of electricity from our 2010 target and we will pursue policies to achieve this”.

In addition to environmental considerations, another main theme of the Energy White Paper is security of energy supply.  The White Paper Overview states:

“As we shift from being a net energy exporter to being once again a net energy importer we may become potentially more vulnerable to price fluctuations and interruptions to supply caused by regulatory failures, political instability or conflict in other parts of the world … The best way of maintaining energy reliability will be through energy diversity.   We need many sources of energy, many suppliers and many supply routes.   Renewables and smaller-scale distributed energy sources … will help us to avoid over-dependence on imports and can make us less vulnerable to security threats.” 

Subsequent to the Energy White Paper the government gave consideration to requests from various stakeholders to set a higher percentage renewables contribution under the RO for a date beyond 2010.  In the light of this, the RO was formally amended in 2005 to increase the percentage beyond 2010 in increments which reach 15.4% in 2015. There is a further aspiration to achieve 20% reduction by 2020 remains.

At the BWEA’s Wave and Tidal Conference held in London in March 2005, former Energy and E-Commerce Minister, Mike O’Brien indicated that the UK would no longer be energy self sufficient by 2006, he endorsed an environmentally friendly and balanced mix of electricity supply stating: 

“The development of marine renewables will provide an energy revolution in the course of our lifetimes.”  and that : ”renewables were not just desirable but essential.” 
The proposed Wave Dragon Pre-Commercial Demonstrator is a project which aims to demonstrate the deployment of a leading wave energy technology in conditions suitable for commercial scale arrays.  In addition, the testing regime to be undertaken will advance the understanding of wave energy in general.  It will also make a contribution to the diversity of energy supply in the UK.

For these reasons, the project can justifiably be said to be in the national interest.

For completeness, it should be noted that Planning Policy Statement 22: Renewable Energy (August 2004) does not apply to offshore renewable energy projects on the basis that the land use planning system does not extend offshore.  In addition, PPS22 does not address the onshore elements of offshore renewable energy schemes.  Planning Policy Guidance 20: Coastal Planning (PPG20; September 1992) notes that the coast is a major attraction for conventional energy generation projects and that renewable energy generation can have a significant impact on the coastal environment.  (The guidance predates the emergence of the offshore wind, tidal stream and wave industry.) There is no specific guidance beyond a general statement that a balance must be struck between national policy to develop and exploit renewable energy sources and the need to protect the environment.

The Welsh Assembly Government is committed to consider implement an ecosystem-based approach to managing activities in the marine environment.  This is underpinned by six key principles:

· sustainable development;

· integrated management;

· conservation of biodiversity;

· robust science;

· the precautionary principle; and 

· stakeholder involvement.

The National Assembly for Wales has a duty under Section 121 of the Government of Wales Act 1998 to promote sustainable development in the exercise of its functions, that is, in everything it does.  In effect, the incorporation of legislation on sustainable development required the National Assembly Government of Wales to prepare a scheme setting out how it would fulfill this duty, and to regularly review performance.

Within The Sustainable Development Action Plan, 2004-2007 written by the Welsh Assembly Government, an objective of “strengthening the knowledge/research base in Wales for emerging marine energy and hydrogen economy systems, including participating in a renewables strategic environmental assessment of Welsh waters” was stated.  

In 2005, the Welsh Assembly Government issued an Energy Route Map consultation document, setting out its intentions to meet the contrasting challenges of fuelling an internationally competitive economy while maintaining the highest environmental standards and mitigating global warming effects.  The Energy Route Map stated that Welsh energy policy currently has five important strands (priority actions), one of which is to secure 4 TWHr per annum of renewable electricity production by 2010 and 7TWHr by 2020.  As part of this, one objective is the development of marine (wave and tidal) energy systems with a key targets of major demonstration projects being located within Wales with the first such project being operational by 2008. 

An extension of this Route Map into the marine environment is provided by the concept of Integrated Coastal Zone Management (ICZM), which is a management framework to facilitate integrated working on the coast by the different interests involved in managing coastal assets – with the aim of helping them ensure that these assets are maintained and enhanced for the benefit of present and future generations. It also links diverse national and local policies and strategies so that the people involved in managing and using the coast can do so in a way that takes into account the needs of others. The Welsh Assembly Government has recently issued a consultation on ICZM around Wales, entitled “Making the Most of Wales Coast”, with a view to providing a pan-Wales ICZM framework.  Within this, the Pembrokeshire Coastal Forum is the nominated body in the vicinity of the Wave Dragon device, and Wave Dragon Wales Ltd have had consultations with this organisation.
Finally, DTI published the consent process for wave and tidal demonstration projects in England and Wales, thereby putting in place the conditions that will allow the sector-leading UK marine industry to demonstrate and fulfil the renewable energy potential of the seas around England and Wales.

Regional and local policy

The planning regime under the Town and Country Planning Act 1990 relevant to the project only extends to the mean low water mark.  This is the administrative boundary of Pembrokeshire Coast National Park Authority and there is no designated planning authority under the Act for the area between mean low water and the 12 mile limit of territorial waters.   The parts of the project below mean low water are approved under other legislation as explained in Section 5.1.

Development policy in Pembrokeshire is guided by the Joint Unitary Development Plan (JUDP) for Pembrokeshire.  Pembrokeshire County Council and the Pembrokeshire Coast National Park Authority are each required by law to prepare and keep under review a Unitary Development Plan. The County Council and National Park Authority have resolved to produce jointly a combined plan for their areas - a Joint Unitary Development Plan (JUDP). This document is that JUDP and replaces the Dyfed Structure Plan and the three Local Plans (the North and South Pembrokeshire Local Plans and the Pembrokeshire Coast National Park Local Plan) previously operating across the County.

The JUDP includes three main types of policy:

· Those which apply in the whole of the county of Pembrokeshire, including the National Park;

· Those which apply solely in that part of the county which lies outside the National Park;

· Those which either apply solely in the National Park, or which incorporate specific conditions which are relevant only in the National Park.

The onshore part of the development will be within the Pembrokeshire Coast National Park.   There is a specific Strategy within the Joint Unitary Development Plan for Pembrokeshire, Policy 5, as follows : 

Policy 5 Development and the National Park

“Development within or impacting on the National Park must be compatible with the conservation or enhancement of the natural beauty, wildlife and cultural heritage of the Park, and the public understanding and enjoyment of those qualities. In determining proposals, due regard will be paid to the need to foster the economic and social well-being of the local communities within the Park provided this is compatible with the statutory National Park purposes embodied in the foregoing considerations.”
The offshore elements of the Wave Dragon project lay outwith the national park and the jurisdiction of the JUDP.  For the onshore infrastructure, the majority of the works will be underground, and are unlikely to affect the natural beauty, wildlife or cultural heritage of the Park.  The wildlife and cultural heritage issues relating to the Park are contained in Chapters 10.7 and 11.4 respectively.

The Pembrokeshire Joint Unitary Development Plan (adopted in 2006) has a strong emphasis on promoting sustainable development, and addressing the potential for conflict between the need to promote development and the need to protect the environment.  Policy 62 relates specifically to Renewable Energy, as follows : 

Policy 62 Renewable Energy

“The generation of power from renewable resources will be permitted where:

(i) no significant harm would be caused to the built, historic or natural environment;

And

ii) there will be no significant adverse impact on amenity arising from the scale or appearance of the development and/or any resultant air or water pollution, noise or motor vehicle traffic; and

iii) there is no significant adverse impact either individually or cumulatively to important landscapes, especially those within or close to the boundaries of the Pembrokeshire Coast National Park; and 

iv) there will be no significantly adverse impact on agriculture or forestry.”

In addition, there is a separate Policy on wind energy development.

The first point of Policy 62 does not apply as the project is not combustion-based.  For the second point, the transport effects of the project are minimal, as considered in Chapter 6, and the project will not give rise to any significant adverse impact on amenity arising from air or water pollution, noise or traffic.  The onshore works will not have a material impact on habitats, fauna and flora for the reasons considered in Chapter 10.7.  In terms of landscape impact, the reasons for locating the wave device in the waters off the Pembrokeshire Coast National Park are set out in Chapter 7, with the resultant landscape impact assessed in Chapter 11.1.

Policy 64 Sites Protected by Designations

“On sites of importance for nature conservation:

i) development or land use changes will not be permitted if likely to harm, directly or indirectly, the integrity or nature conservation value of a Special Protection Area, a Special Area of Conservation or a Ramsar site;

ii) development or land use changes that would be liable to harm a Site of Special Scientific Interest, a National Nature Reserve, or a Marine Nature Reserve will only be permitted if it can be subject to conditions that will prevent damaging impacts on wildlife habitats or important physical features, or if other material considerations are sufficient to override the nature conservation considerations;

iii) development or land use changes that would be liable to significantly harm the nature conservation value of a Local Nature Reserve or any other site of local nature conservation interest, or the main features of interest within a Regionally Important Geological and Geomorphological Site, will only be permitted if the importance of the development outweighs the local value of the site.”
The onshore works for the Wave Dragon project all reside outwith Sites of Special Scientific Interest (SSSI), SPA and SAC.  Development in the Pembrokeshire Coast SAC is assessed in Chapter 10 of the Environmental Statement.

Policy 67 Conservation of the Pembrokeshire Coast National Park

Development and land use changes will not be permitted where these would adversely affect the qualities and special character of the Pembrokeshire Coast National Park by:

i) causing significant visual intrusion; and/or,

ii) being insensitively and unsympathetically sited within the landscape; and/or

iii) introducing or intensifying a use which is incompatible with its location; and/or

iv) failing to harmonise with, or enhance the landform and landscape character of the National Park; and/or
v) losing or failing to incorporate important traditional features.
The exact specifications of the onshore works have not yet been finalised so will require further detailed assessment to determine compliance with the requirements of this Policy.  

The landscape impacts of the offshore wave device are presented in Chapter 11.1. It should be noted that any impact is temporary, as the Wave Dragon device will only be in place for 5 years maximum.

Policy 72 Development Requiring a Coastal Location

Development of the undeveloped coast will not be permitted. An application to develop within existing areas of developed coast will only be permitted where: 

i) the development requires a coastal location or, where appropriate, involves restructuring and regeneration urban areas; and

ii) the land is not subject to flooding, inundation or erosion from the sea; and

iii) the development does not prejudice the capacity of the coast to form a natural sea defence; and

iv) the siting and appearance of the development does not harm important views, or vantage points, including views from coastal inshore waters; and
v) the development harmonises with the surrounding townscape or landscape.
On the first point, the onshore infrastructure for the Wave Dragon project requires a coastal location by virtue of supporting an offshore project.  The second point is not relevant to the Wave Dragon deployment, as the onshore works will not increase the risk of flooding in the area of the cable landfall and cable route, and will not alter the coastline’s natural defences (third point).  The effect on important views or vantage points is covered in the Landscape section (Chapter 11.1), this point also being relevant for the last point.

Policies 79 “Development in a Conservation Area”, and 73 “Coastal Defences” are not relevant to the Wave Dragon onshore infrastructure, as the onshore works do not signify coastal defence work, and are not located within a Conservation Area.

Policy 112 Powerlines and Pipelines

“Cables or pipelines and associated development will be permitted where the least obtrusive and damaging location, route or means of provision is chosen avoiding where possible sensitive areas. Development that would serve national need will only be permitted in the National Park in exceptional circumstances.”
The onshore works essential to connect the Wave Dragon device are within the National Park. No new overhead wires or pylon structures are proposed, and all cabling will be underground. It is argued that by virtue of the importance of wave energy in a future UK energy mix, the project is in the national interest.

Pembrokeshire Marine Special Area of Conservation (SAC) 

The Habitats Directive has been transposed into UK law by The Conservation (Natural Habitats &c) Regulations 1994. These regulations set out the measures that can be employed to protect sites in the marine environment. They apply to all UK sites that will be designated as Special Areas of Conservation.

The works below Mean Low Water (MLW) all lie within the Pembrokeshire Marine Special Area of Conservation (SAC).  They key features of the SAC are presented in Chapter 10.2.
The management of the SAC is summarized in a Draft Management Scheme issues in January 2006.  The principles of the Scheme are as follows: 

Principle 1 – Favourable conservation status 
All management actions should contribute towards achieving and maintaining favourable conservation status for the SAC features. 

Principle 2 – Sustainability 
The management scheme will strive to ensure that activities are undertaken in sustainable ways that ensure social and economic objectives are integrated with the conservation objectives for the site. 

Principle 3 – Precautionary Principle 
All potential sources of risk to the SAC features will be examined. Where there is risk, lack of full scientific certainty will not be used as a reason for postponing identification and introduction of management measures that are likely to be cost effective in preventing damage. 

Principle 4 – Assessment of Management Requirements 
Identification of management requirements will be based on a full inventory of the necessary management action to secure and maintain favourable conservation status. 

Principle 5 – Formulating Management Actions 
Management actions will: 

i) integrate with and, where necessary, build upon existing plans and initiatives without duplication; 

ii) wherever possible, be specific, measurable, achievable, realistic and have a timescale; 

iii) be based upon best available scientific advice, and where such advice is insufficient, be considered in light of the precautionary principle; 

iv) utilise additional regulation (e.g. new byelaws) where it is the only effective solution. 

Principle 6 – Partnership Approach 
Maintain the involvement of, and partnership approach, with all stakeholders. 

Principle 7 – Education/awareness 
Raise awareness of Pembrokeshire’s marine wildlife and the consequences of living nearby and/or using the marine SAC. 

Principle 8 – Monitoring and Review 
Regularly monitor and review the effectiveness 

Principles 1 and 3 are directly relevant to the Wave Dragon project, as they relate to the impacts of the project on the conservation status of the SAC, and the assessments of impacts are presented in Chapter 10.  

5.3 Wave Energy in the UK

The majority of wave energy potential in UK waters is located on the west coast of the country, with the areas of highest potential density being off Cornwall, Pembrokeshire, and the Outer Hebrides.  In the waters around Wales, almost the entire exploitable wave energy lies off the Pembrokeshire coast.

The wave energy industry is in its early stages.  At present there are 30 to 40 known wave energy converter devices on the market, less than half a dozen of which have reached advanced prototype stage.  The Wave Dragon device is one of these devices which is moving on from prototype devices.

The existing forerunning wave devices in the world include the following : 

· Pelamis Device (Ocean Power Delivery)

· Limpet (Wavegen)

· PowerBuoy (Ocean Power Technology) 

· AquaBuoy (Finivera Renewables)

Offshore, the development of wave power is not currently regulated through a series of Development Rounds, as was the case for offshore wind farms which were administered by The Crown Estate as landowner of the seabed to the territorial (12 nautical mile) limit and administrator beyond 12 nautical miles.  The Crown Estate intend to release details of how licensing for wave an tidal pre-commerical demsontrator projects will be administered in the autumn of 2007.

As discussed in Section 5.1, the Renewables Obligation is the Government’s main policy measure to encourage the development of electricity generation capacity using renewable energy sources in the UK. The Obligation has already provided, and will continue to provide, an impetus for the new renewable generating capacity that will be needed to meet the UK’s current targets for electricity produced from renewable energy sources and as a basis for further reductions in carbon dioxide emissions.
5.4 Summary of Regulation & Policy

The statutory regime for the consenting of the Wave Dragon Pre-Commercial Demonstrator is reasonably complex, involving a number of interlocking, and to some extent, overlapping areas of legislation.

The lead consent is that required under Section 36 of the Electricity Act 1989, granted by the DTI, which permits the construction and operation of the device at sea.  There are various ancillary consents required for the offshore and onshore cables and the onshore substation.  These arise under the Town and Country Planning Act 1990, granted by Pembrokeshire Coast National Park Authority, the Food and Environment Protection Act 1985 and the Coast Protection Act 1949, granted by the Welsh Assembly Government and DEFRA, and a Several Order under the Sea Fisheries (Shellfish) Act 1967 granted by the Welsh Assembly Government.

National policy towards wave energy is strongly favoured by the Government and Welsh Assembly Government.  It is reinforced by the encouragement for renewable energy developments under the Renewables Obligation and numerous Ministerial statements, including statements by the Prime Minister.     

Despite this strong national policy support, it is always necessary for specific projects to show that their environmental and other impacts have mitigated or eliminated where reasonably practicable in all the circumstances, and to ensure that all relevant obligations in terms of Environmental Impact Assessment and compliance with the Habitats, Wild Birds and other similar Directives is complied with and observed.

Regional and local planning policies are generally supportive of renewable energy developments, subject to normal caveats about balancing the effect of any renewable energy project against any adverse environmental (in its broadest sense) impacts, particularly where designated or sensitive areas are affected.  There are very few specific policies on the onshore works required by offshore renewable energy projects, reflecting in part the recent emergence of the sector and the fact that the onshore elements are ancillary to the main development at sea, which is outside the normal planning regime.

This Environmental Statement sets out the required environmental information to enable the various consenting authorities to apply the policies considered in Section 5.2 and in doing so, to take into account the environmental benefits and impacts which the proposed Wave Dragon Pre-Commercial Demonstrator is expected to have, after the mitigation proposals have been taken into account.  This information will be supplemented by the various consultation replies, which the consenting authorities will receive.

The final decisions are, of course, a matter for the consenting authorities.  Wave Dragon Wales Ltd has endeavoured to show how the project is supported by national, regional and local policy and, where such policies contain caveats, how those have been addressed or are outweighed by other considerations.

� Guidance Notes for applicant ‘Wave and Tidal-stream Energy Demonstration Schemes’ 3rd Competition URN 06/2006, October 2006.
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